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Via Facsimile 303-312-6064 
Richard R. Long 
Director, Air and Radiation Program 
EPA Region VIII 
Mail Code 8P-AR 
999 18’ Street, Suite 300 
Denver, CO 80202 

Re: Comments on EPA Dispersion Modcling Analysis of PSD Class I Increment 
Consumption in North Dakota and Eastern Montana 

Dear Mr. Long: 

CEED is a non-profit orgdnization formed by the nation’s coal-producing compariics, 
railroads, a. number of electric utilities, equipment manufacturers, and related orpnizations for 
the purpose of educating the public, including public-sector decision-makers, about the benefits 
of affordable, reliable and environmentally compatible coal-based electricity. As an active 
participant in state and federal air quality proceedings, CEED has long advocated the 
development of air quality regulations based upon sound science so as to achieve state and 

Register notices of availability of a dispersion modeling analysis of Prevention of Significant 
Deterioration (PSD) increment consumption in North Dakota and eastern Montana. EPA’s 
assessmelit is contained in a report entitlcd “”Dispersion Modeling Analysis of PSD Class 1 
Tncrement Consumption in North Dakota and Eastern Montana (May, 2003).” From CEED and 
its members’ perspective, [he EPA analysis, i f  finalized arid used for the statud future “regulatory 
purposes,” will have a direct and immediate effect on CGDD members’ existing coal-fired 
clcctric generating facilities, and any future new or modi tied electrical generation facilities, 
along with the coal companics and railroads that serve these facilities. Despite EPA’s objections 
to the contrary, CEED believes North Dakota has conducted all that was required and more by 
reviewing the state’s compliancc status with rcspcct to applicable PSD increments in accordance 
with the statutory requirements. Further, North Dakota’s PSD increment asscssmcnt is based on 
a reasoned review and consideration of all of the statutory and EPA-approved North Dakota 
State lmplemcntation Plan (SIP) factors. In addition, North Dakota’s assessment is supported by 
the detailed technical data and analysis providcd by several CEED members and other 
organizations. For the reasons slated below, EPA must therefore rcspcct North Dakota’s process 
and its technical assessment indicating compliance with the PSD Class T SO2 increment, 
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I. BACKGROUND - PSD Increments 

The fedcral Clean Air Act (CAA) sets forth the “Prevention of Significant Deterioration” 
(PSD) program in CAA 9 165, The PSD program involves a complex set ofregulations (40 CFR 
Parts 51,52, and 60) and EPA guidance documents that began with, and have evolved since, the 
enactment of the 1970 Clean Air Act. 

The current PSD program is set forth in two sets ofregulations. One set is 40 CFR 52.2 I, 
the portion of the federal PSD program that applies as part of a federal implementation plan 
(FTP) for states that have riot submitted a PSD program meeting the regulatory requirements of 
40 CFR 5 1.16 - the other set of regulalions which contairis stamhrds for PSD provisions in SIPS. 
North Dakota has an EPA-approved PSD program, pursuant ta an EPA-approved SIP. EPA 
approved North Dakota’s PSD regulations on November 2, 1979. (See, 44 Federal Register 
631 03) and again on September 18, 1984, afier North Dakota substantially revised its state PSD 
regulations to be consistent with changes EPA made to the EPA PSD regulations promulgatcd on 
August 7, 1980. (49 Federal Register 36501 and 40 C.F.R. 52.21 .> North Ddcotrt’s SIP is found 
at 40 CFR 52.1820 - 1835.’ 

The federal CAA authorizes States to designate areas within their borders as either Class 
I, Class 11, or Class 111 areas. For each arca “class,” the CAA’s PSD program defines ‘‘maximum 
allowable increases” in the conccntration of certain air pollutants. These maxjmum allowable 
increases (or “PSD increments”) vary depending on the area classifications. In the case of 
mandatory Class I areas, the maximum allowable increase in two pollutants that can impaot PM 

areas is substantially less than the allowable degradation in the other areas (h., Class ITT areas). 

The baseline PSD concentration may vary from one region to the next and one pollutant 
to the next, Under CAA Q 163(b), the maximum permissible pollution levels in PSD areas are 
the baseline concentrations plus the PSD increments or the relevant heal th-based national 
ambient air quality standard (NAAQS) -- whichever is “lowest,” States are generally free to 
“consume” the statutory increments for each class area, but not exceed them, subject to the 
following two statutory conditions. 

(A) States cannot redesignate certain Class 1 areas. The areas that cannot be re- 
designated are the mandatory Class I areas which are the same mandatory Class 1 
m a s  covered by the PSD pragrdrn, States are free to redesignate a Class I1 area 
to a Class 111 arca, and thereby create a larger PSD increment for consumption, 

’ Unlike a “delegated” PSD program whcre a state merely adopts text by simply incorporating the Federal 
rules by reference arid thereafter Implcments EPA’s PSD reguulations, North Dakota has an “approved” 
PSD program with its own independently drafted and adopted SIP rules that, satisfactory to EPA, 
functionally irnplemerit the federal PSI) requirements in a manner cuiisistent with tttt: ftdcral provisions. 
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but a state cannot increase the permissible PSD increments by re-designating any 
mandatory Class 1 areas as either a Class I1 or Class 111 areas. 

(B) Under a YSD permitting program, states cannot permit the construction of a new 
or rnaditied “major” source if any resulting emissions have an “adverse impact” 
(not “any” impact) on “air quality related values” (“AQRVs”), which includes 
visibility, in mandatory Class T areas. Importantly, this restriction applies even if 
the PSI> iiicrernent is not exceeded See, CAA (5 165(d)(2)(C)(ii). 

Control of all other emission sources occurs as part of the stute’s obligation to ensure that 
the NAAQS and the PSD increments for the relevant class areas within thr: slate are not 
exceedcd. &c, CAA 0 16 1 and 40 C.F.R. Q 5 1.166(a)(3).) 

II. UNDER THE CLEAN AIR ACT, EPA MUST DEFER TO NORTH DAKOTA’S 
ONGOING SIP PROCESS 

Congress declared in the federal CAA that “Air pollution prevention and air pollution 
control at its source is the primary rcsponsibility of States and local governments.” 42 U,S.C. tj 
7401(3). In light of Congress’ clear emphasis on state primacy, EPA should not continue to 
attempt to substitute i ts  judgment for that of North Dakota. EPA should instead recognize that 
EPA‘s authority under the CAA is limited to acting when a State has failed to comply with 
requirements or prohibitions of the CAA and the requirements to make a PSU increment 
compliaice dctcnnination. This is a functioti much different than “uitimate review authority” 

the p 
to addressing them under the Clem Air Act’s federal-state process. In that regard, CEED is 
aware that, in 1975, the Supreme Court characterized thc CAA process as one based upon a clear 
“division of responsibilities between the states and the federal government.” &x7 Train v. 
Natural Resourccs Defense Council, 42 1 U.S. 60,79 (1975). The Supreme Court then held that 
the CAA expressly gave the states the initial responsibility for determining the manner in which 
air quality standards were to be achieved. The Court relied upon CAA 107(a) which read then, 
as it does now: 

Each State shall have the primary responsibility for assuring air 
quality within the cntire geographic areas comprising such State by 
submitting an implementation plan which will specify the manner 
in which national primary and secondary ambient air quality 
standards will be achieved and maintained within each air quality 
control region in such State. 

CAA 4 107(a), 42 U.S.C. 16 7407(a) (emphasis added). In light of CAA 107(a), the 
Court then construed CL4A 5 110: 
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The [CAA] gives the [EPA] no authority to question the wisdom of 
a State’s choices of emissions limitations if they are part of B plan 
which satisfies the standards o f  #11O(a)(2), and the Agency may 
devise and promulgate a specific plan of its own only if a State 
fails to submit an implementation plan which satisfies those 
standards. Thus, so luptg cw’ the ultimate efect of a State’s choice 
of emissions limitations is compliance with the national standards 
f i r  urnbient air, the State is at liberty to adopt whutcver mix of 
ernissbbtas limitations it deems best suited to its particular 
situation. 

- Trdin, U.S. 421 at 79. (emphasis added) 

The Supreme Court rcpeated Train’s core principles in Union Electric Co. v. EPA, 427 
US. 246 (1976) namely, that CAA $ I 10 feft to the states “the power to determine which sources 
would be burdened by regulations and to what extent,” Id., at 269.2 Similarly, in recognition of 
the primacy of the states’ role under the CAA, the federal Circuit Courts have rebuffed efforts by 
EPA to mandate specific emission limitations in SIPs. In Virginia v. EPA, 108 F.3d 1397 (D.C. 
Cir. 1997), the D.C. Circuit specifically determined that EPA lacked the authority under CAA 
4 110 to condition approval of a SIP on the slate’s adoption of a particular control measure. 
Further, in Bethlehem v. Gorsuch, 742 F.2d 1028, 1036 (7” Cir. 1977), the Seventh Circuit 
rejected an EPA effort to only partially approve a SIP, thereby rendering the state plau more 
stringent lhm the state intended, stating: 

disposes. The federal government, through the EPA, dctcnnines 
the ends - the standards of air quality - but Congress has given the 
states the initiative and a broad rcsponsibility regarding the means 
to achieve those ends through the state implementation plans and 
timetables of compliance. . . . The Clean Air Act is an experiment: 
in federalism, and the EPA may not m roughshod over the 
procedural prerogatives that the Act has reserved to the states, , . . 
especially when, as in this case, the agency is ovcrriding state 
policy. 

Further, the US. Court of Appeals for thc D.C. Circuit has recently made it clear that the 1990 
Clean Air Act Amendments preservcd this core principle of the CAA. Indeed, “Congress did not 
give EPA authority to choosc thc control measures or mix of measures Slates would put in their 
implerncntation plans.” Comrnonwealth of Virainia v. EPA, 108 F.3d 1397, 1410, as rnodz$ed 
on partial reh ’g., 1 16 F.3d 449 (D.C. Cir. 1997). 

The Clean Air Act Amendments of 1977 added CAR 8 161 setting forth the PSD Program. While thls 
was an important addition to the CAA’s Eramework, it did not alter the statefederal relationship regarding 
the development of SIPs under CAA 4 110. 
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A review of EPA’s March 5, 2002 “Modeling Analysis” indicates that it is based upon 
several complex technical and legal assumptions. Based upon technical comments provided at 
the June 12 public hearing in Bismarck, North Dakota, EPA’s piece is missing several key pieces 
of information and relies heavily upon artificially high emissions levels. However, in assessing 
the sufficiency of information developed or represcnted by air quality models, “Congress 
expected EPA to use administrative good sense. If the agency did not, however, affected 
industry would then have cause for complaint and potential ground for relief.” Alabama Power 
v. Cus.tle, 636 F.2d 323 (D.C. Cir. 1979). Thc D+C. Circuit %rther noted that “The success ofthe 
[PSD] program depends hcavily on realistic assessments of the pollution levels.” Alabama 
Power, at 378. Similarly, “[EPA] is without authority to dictate to the states their policy for 
management of the consumption of allowable increment.” Alabama Power v. Costle, 636 F.2d 
323, 361 (D,C. Cir. 1979), “If,. . the source is an establishcd operation, a more realistic 
assessment of its impact on ambient air quality level is possible and thus is dirccted.” Alabama 
Power, at 379, 

Under the federal Clean Air Act, states have wide latitude in choosing the means to 
sa t i s9  the SIP content criteria found in 6 110. Therefore, P A  should not compete with or 
substitute its judgment for that of the State of North Dakota - especially while North Dakota is 
taking diligent action under its EPA-approved PSD program. Consistent with the CAA, EPA 
should respect North Dakota’s ongoing efforts to establish methods of emissions control 
sufllcient to attain and maintain Clean Air Act requirements. See, Train v. NRDC, 42 I U.S. 60, 
79,8647 (1 975). 

While not stated, EPA’s Modeling Assessment appears to take the position that the two 
Class I variances granted in I982 by the federal land managers (FILMS) for sources impacting 
Theodore Roosevelt National Park (TRNP) and LWA only apply to AQRVS and that the Class I 
increment is still in effect. We are aware that in past correspondence EPA has indicated the view 
that North Dakota i s  required to correct increment violations through a SIP revision on other 
sources. 

In Part C of the CAA, Congress delineated the roles of EPA, the FLM, and the states in 
issuing PSD pcrmits for sources located near Class I areas. Under this program, EPA must 
define by regulation the requirements for permit applications. See, CAA 
complete PSD application must include, among other things, an air quality analysis showing 
compliance or noncornpliancc with the Class I increments. See, CAA tj 165(c). 

161 and fj 165(e). A 

IJpon the filing of a permit application for a source that may affect a Class I area, EPA 
must provide notice of the application to the FLM. The FLM may then “consider, in 
consultation with the Administrator, whether a proposed major emitting facility will have an 
adverse impact” on the “air quality related values” of such areas. See, CAA fj 165(d)(2)(A) and 
(B). Where the emissions from the proposed source are not projected to cause or contribute to an 
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increment exceedance, nothing more is required of the permit applicant unless the FLM 
demonstrates “to the satisfaction of the State” that the source “will have” an adverse impact on 
an AQRV, and the Governor of the state (or, on appeal, the President) does not overrule the 
FLM. See, CAA g 165(d)(2)(C)(ii). 

By contrast, where the applicant’s emissions would cause or contribute to an increment 
exceedance, the FLM must “certify? that no adverse impact on an AQRV in the Class I area 
would result before “the State may issue a permit.” See, CAA Q 165(d)(2)(C)(iii). In this latter 
case, if the FLM denies a certification, that decision may be reversed by the President if the 
applicmt shows “to the satisfaction or’ the Governor of the state that the proposed facility will 
not have an adverse effect of AQRVs and the President determines that issuance of a permit is in 
the national interest. 

When a permit is granted with a FLM certification of “no udversc impact,” the maximum 
allowable increase in the increment that applies to that facility is essentially the Class 11 
increment rather than the Class I[ increment. See, CAA 6 165(d)(2)(C)(iv), and N.D. Admin. 
Code 5 33-15-15-01-(4)(j)(4)(b). 

Nortb Dakota has two major sources, the Little Knife gas plant and the Dakota 
Gasification plant (DGC), that are operating under FLM “no adverse impact” variances. 47 
Federal Register 41480 (September 20, 1982); 53 Federal Register 13639 (March 12, 1993). 
Based upon correspondence we have reviewed, EPA has raised two issues with regard to these 
facilities: (I) whether emissions fro 

CAA 3 165 specifically establishes a stgped up alternative Class I increment for 
facilities granted a FLM “no adverse impact” certification. CAA 
Admin. Code 6 33- 15- 15-0 l(4)fj)(4)(bj. While omitted from EPA ’s letter, the 
notices published by the Department of Interior when granting the “no advers 
aplicidly recognize this alternative increment: 

165(d)(2)(C)(iv); N.D. 

The “adverse impact” determination, however, provides the possible 
exception to the general rulc that a proposed facility must not violate the 
class 1 increment described above. The adverse impact determination, 
which is the subject of this notice, is a site specific test which examines 
whether a proposed facility will, in fact, unacceptably affect the resources 
of a class I area. If the manager of the federal class I area determines that 
a proposed facility will not adversely affect the class I area, thcn the 
permitting authority may authorbe the facility even though the facility’s 
emission may cause a violation of the class T incrcment. Tn this situation, 
the facility must nevertheless not exceed a revised set of class 1 increments 
established by the Act. 
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47 FR 4 1480. This alternative increment applies to Little Knife and DGC because they have 
been granted FLM “no adverse impact” certifications, not the Class 1 SO, increments under CAA 
§ 163(b)(l). CEED is not aware of any provision in the CAA, EPA regulations, or North Dakota 
SIP that requires any “offset” from existing facilities when a certification or variance is granted 
under CAA 9 165. Instead, those facilities are subject to the alternative incrcment provided for 
in CAA 8 165(d)(2)(C)(iv) and N.D. Admin. Code 8 33-15-15-01(4)(i)(4)(b), but not the Class I 
increment under CAA $ 163(b)(l). 

Notking in either CAA 163(b)( 1) or CAA 9 165(d) would support the notion that the 
stepped-up FLM “no adverse impact” certification applies to facilities not granted a variance. As 
noted above, the variance procedure under CAA 9 165(cl) is analogous to B variance procedure in 
a zoning or land use context. As such, just as a variance to a zoning ordinance would appear to 
apply only to the land and facility granted the variance, the variance granted to a sourcc undcr 
CAA 0 165(d) applies only to that source. Further, based upon what we have reviewed, nothing 
in the FLM certifications indicates that the variance was to apply to any facilities other than 
those gmnted the variances. See, 47 Federal Register 30222 (July 12, 1982) (Little Knife, T)GC, 
and other facilities not built), 47 Federal Register 41480 (Little Knife and the other facilities that 
were not built), and 58 Federal Register 13639 (DCC). Thus, the alternative Class I increments 
do not apply to facilities that were not the subject of the specific variances. 

As such, SO, emissions from Little Knife and DGC consume increment against the 
alternative Class I increment under CAA 16S(d)(2)(C)(iv), and N.D. Admin. Code 5 33-15-1 5- 

W .  CONCLUSION 

Notwithstanding EPA’s assertion that the modeling “analysis is bused on EPA rules and 
guidance as applied over the last 20-plus years,” the agency’s position is not consistent with the 
Clean Air Act or existing, long-standing EPA or North Dakota SIP regulations, and is also not 
consistent with EPA’s actions 
has previously taken as being 
national rule consistent with its modeling assessment, the EPA’s argument that North Dakota’s 
SIP fiiils to comply with the Clean Air Act is not correct and should bc rccvaluated. Further, this 
reevaluation must include greater deference to Nodh Dakota’s detailed efforts to the most 
representative and accuratc tcchnical assessment possible under its EPA-approved PSD Program. 

ss the nation. Unless EPA intends to rescind other positions it 
sistent with the Clean Air Act, and then propose a general 

Sincerely, 

Rosemary L. Wilson 




